Non-retail offshore funds - where to next?

The change in the offshore landscape due to the financial crisis and tightening regulations is driving fund
managers to move funds onshore. Vanessa Molloy, investment funds partner looks into the issues facing fund
managers when deciding whether or not to re-domicile their funds onshore and what can attract or disappoint a
fund manager in their choice of onshore jurisdiction.

Introduction

It is undeniable that the offshore landscape has changed forever. This is due to a number of reasons, including
the change in government in the US, the Madoff scandal, the near collapse of the banking sector, and to top it all
off, the proposed Alternative Investment Fund Managers Directive.

It is understandable that professional and institutional investors are more nervous and vigilant when investing
than was the case 18 months ago. This has in turn put pressure on fund managers to review their existing
offshore structures and consider the commerciality of continuing as before.

What are the options?

One of the issues on the table for consideration by most offshore managers is the domicile of their funds. Do
they sit it out offshore and see how things develop in the next year with the possibility of launching future funds
onshore.

Alternatively do they move their existing offshore fund structures onshore either by going all the way and offering
investors the maximum protection by opting for a UCITS Ill compliant fund structure (where the investment
strategy is compatible with the UCITS requirements). Alternatively, choosing an onshore non-retail structure
subject to lighter regulation than a UCITS fund.

Another option is the re-domiciliation of funds i.e. where the fund continues to exist in a different jurisdiction to
that of its original incorporation, which is often a neat solution. Usually, the re-domiciliation does not trigger a
capital realisation event for investors and allows the manager to keep its track record intact.

What are the issues at stake in the case of a re-domiciliation?

There are a number of issues that fund managers and directors need to consider when deciding if a re-
domiciliation onshore is appropriate. Among these considerations are

1. does the existing jurisdiction allow for an outwards migration, and does the new jurisdiction allow for an
inwards migration;

is the fund vehicle in a corporate form (limited liability partnerships are not eligible for migration);
shareholder consent issues and the increased regulatory costs of running the fund onshore;

the need to appoint local services providers, and what to do when existing investors do not meet the
minimum investment requirement that may be higher in the new jurisdiction than the typical USD 100,000
required in the Cayman Islands and the British Virgin Islands or other onshore investor eligibility
requirements.

A decision on whether to move onshore will primarily depend on whether the fund manager or the promoter
thinks that the onshore profile will help to retain and attract additional capital and whether the proposed changes
to the regulatory environment will make it unsustainable to remain offshore. Ultimately, many professional
investors are familiar with offshore fund jurisdictions and take the jurisdiction of the fund into account together
with a number of other facts (e.g. the performance of the manager etc) when deciding to make an investment.



Which onshore jurisdictions are the most popular?

The onshore hedge fund jurisdictions most favoured and known in the market are Luxembourg, Ireland and
Malta.

The aim of the table on the next page is to set out the salient features of the most common Maltese, Luxembourg
and Irish non-retail fund structures thereby providing fund managers with a starting point in considering which of
the jurisdictions may be more suitable.

A comparative table can only go so far in comparing the jurisdictions and does not always illustrate advantages
which may be difficult to quantify.

To view the comparative table please click on the tag f
Conclusion

The migration of a fund is a genuine cross border transaction. The jurisdictions involved impose their own
procedures, which often do not correlate at first sight. This is particularly the case when common law and civil
law jurisdictions are involved. Cross-border expertise and advice is therefore essential to provide for a smooth
migration, allowing the fund to continue with its business during the migration with the minimum interruption.
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COMPARATIVE TABLE - NON RETAIL FUND PRODUCTS?

MALTA / LUXEMBOURG / IRELAND

Maltese
Professional Investor Fund
Marketed to Qualifying Investors

(PIF)*-

Luxembourg
Specialised Investor Fund
(SIF)

Irish Qualifying Investor Fund (QIF)*

Regulatory Authority

Malta Financial Services Authority (MFSA)

Commission de Surveillance du Secteur Financier

(CSSF)

Irish Financial Services Regulatory Authority
(IFSRA)

Type of Collective
Investment Scheme
Structures

e Open-ended (SICAV)

e Closed-ended (INVCO)
e Mutual Fund

e Investment Partnership
e Unit Trust

e private/public limited liability company/ partnership
limited by shares/co-operative company organised as a
public limited liability company (variable/fixed capital
permitted)

e FCP - fonds commun de placement, an
unincorporated co-ownership of assets managed by a
Luxembourg management company

e Investment Company (variable/fixed capital
permitted)

e Unit Trust

e Common Contractual Fund (CCF) - similar to
a Luxembourg FCP

e Investment limited partnership

Minimum Investment
Requirement

EUR 75,000 or
currencies’

equivalent in any other

None but see the definition of a “well informed investor”

€250,000 per investor (or equivalent in any
other currencies)®

Capital requirement

Can commence operations with minimum capital
of EUR 2,000 but if self managed then own
capital required of EUR 125,000

The legal minimum capital for a SIF is EUR 1,250,000
which must be reached within 12 months following
approval of the fund

None

! This table is intended to provide a sketch of the legal and regulatory requirements in each of the jurisdictions and is therefore designed as a starting-point for a more detailed and comprehensive

discussion of the issues.

2 It is possible for a PIF to be promoted to Experienced Investors (minimum investment: EUR15,000) or Extraordinary Investors (minimum investment: EUR 750k). The requirements relating to these types
of PIFs have not been dealt with in the above table.

Ireland also offers the Professional Investor Fund (PIF) regime which has a lower subscription level.
4 The total amount invested may not fall below this threshold (or equivalent) unless due to NAV movement.
5 . .

There are exemptions e.g. investments by the management company, promoter etc
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Maltese
Professional Investor Fund
Marketed to Qualifying Investors

(PIF)*-

Luxembourg
Specialised Investor Fund
(SIF)

Irish Qualifying Investor Fund (QIF)®

Eligible
Investor

An investor will need to certify that he/she meets
one or more of the following criteria:

o Net Asset/Net worth in excess of EUR
750,000; and/or

e Person who has reasonable experience in
the acquisition and/or disposal of similar assets
as that of the fund

Restricted to the following types of investors:

e |Institutional
e Professional
e “well-informed” — an investor who adheres in writing
to the status of well-informed investor and complies
with one of the following conditions:

e invests at least Euro 125,000; or

e s certified a well-informed investor according

Can only be marketed to qualifying investors,
that is:

e an individual who has a minimum net worth
(excluding main residence and household
goods) in excess of €1,250,000 or

e an institution, which owns or invests on a
discretionary basis at least the equivalent of €25
million (although not in the QIF) or its equivalent
in other currencies or (b) the beneficial owners

to the SIF law of which are qualifying investors in their own
right.
Umbrella scheme with Possible Possible Possible
segregation of sub-
funds
Investment None Must comply with the principle of risk spreading. | None but a QIF established as an investment

Restrictions

Generally no more than 30% of the value of the SIF’'s
assets may be invested in the same type of
investments issued by the same issuer or exposed in a
similar manner (e.g. via FDIs). Prime Broker (outside of
Lux) permitted but conditions prescribed

company must comply with the aim of risk
spreading. °

Content of the Offering
Document

Minimum requirement prescribed

No minimum requirement prescribed but must have
sufficient information disclosed to allow investors to
make an informed decision particularly in relation to the
risks

Minimum requirement prescribed7

6 . . . .
; Can invest 100% in unregulated schemes subject to a max of 50% in any one unregulated scheme.
See the standard Qualifying Investor Funds - Application form.
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Maltese
Professional Investor Fund
Marketed to Qualifying Investors

(PIF)*-

Luxembourg
Specialised Investor Fund
(SIF)

Irish Qualifying Investor Fund (QIF)*

Manager
Requirement

Manager — optional if there is competence within
the board of the Fund.

If a manager is appointed, not required to be a
Maltese manager but needs to meet the fit and
proper test requirements if not established in a
recognised country8

Not necessary to appoint an investment manager nor is
a Luxembourg management company required.
Therefore it is currently possible to appoint a BVI or
Cayman management company °

CCF and Unit Trusts must appoint an Irish
management company (must be a corporate
body incorporated under Irish law and appoint
at least two Irish resident directors), otherwise
the manager can be located outside of Ireland
but subject to the approval of the IFSRA

Custodian

Custodian optional. However, the Fund needs to
put in place proper safe-custody arrangements.

Yes, a credit institution which has its registered office in
Luxembourg or is established in Luxembourg if its
registered office is established in another EU member
state.

Yes, and located in Ireland

Other Functionaries

Not required to appoint local Maltese
functionaries. However functionaries appointed
should be established and regulated in a
recognised jurisdiction or meet the fit and proper
criteria.

However, if a PIF operates from outside Malta
(i.e. the manager/administrator of the fund is not
based in Malta), then a local judicial
representative must be appointed.*

Required to appoint an auditor approved by
MFSA (i.e. should be located in Malta)

Yes, the following needs to be based in Luxembourg:
e central administrative agent

e auditor

e depositary (custodian)

e Irish located Custodian/Trustee

e Irish located Administrator

e Irish Independent auditor

e A corporate fund must have at least two Irish
resident directors

8 Recognised countries are Malta and members of the EU and the EEA and some other third countries.

The CSSF will not assess the standing and financial situation of the investment manager and no promoter is required. However, a FCP will require a Luxembourg chapter 13 or 14 management
company under the Luxembourg law of 2002.
10 The role of the Judicial Representative is to accept directions from MFSA and to provide the MFSA with any information requested.
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Maltese
Professional Investor Fund
Marketed to Qualifying Investors

(PIF)*-

Luxembourg
Specialised Investor Fund
(SIF)

Irish Qualifying Investor Fund (QIF)®

Reporting

Annual FS lodged within four months of the FY
end with the MFSA.

Audited annual reports (within six months of FY end)

e Audited annual reports (within 4 months from
end of relevant period)

e Semi-annual reports (but not required for
investment companies or limited partnerships)

Approval process

Prior approval required. Application is filed using
the schedule A to the Investment Services Rules
for PIF plus accompanying documents. This will
include personal questionnaires of the proposed
directors and qualifying shareholders (greater
than 10%) of external service providers
operating from non-recognised territories.

An application for approval of the SIF needs to be
submitted to the CSSF within one month of
establishment.

No promoter is required nor vetted by the CSSF. The
CSSF will review all documents relating to the SIF but
will focus on the directors of the SIF and the depositary
who must be experienced and reputable.

Subject to prior approval by the IFSRA. Two-
stage approval process. Firstly, the promoter
and then the fund:

Promoter:

Submit standard application providing for types
of funds it intends promoting, its shareholders
directly or indirectly; value of assets under
management; latest audit accounts, references,
regulatory status in applicant’'s domicile etc).

Fund:

Following documents and information:

e Application form

e Draft of Memorandum and Atrticles of
Association, Trust deed, partnership articles
(whichever is appropriate) and draft prospectus
or offering document

e Details of the proposed directors (if an
investment company), including their CV; details
of investment manager adviser etc

e Details of all agreements entered into by the
fund

e Details of auditor and company secretary

e The investment manager also needs to be
approved and should supply the same
documents as the promoter and show relevant
experience (approval of the manager can run
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Maltese
Professional Investor Fund
Marketed to Qualifying Investors

(PIF)*-

Luxembourg
Specialised Investor Fund
(SIF)

Irish Qualifying Investor Fund (QIF)*

concurrently with the approval of the fund).

Fast Track Approval Process (48 hours)
provided that:

e Service providers must have already have
been approved (e.g. manager, promoter etc);

e Confirmations must be supplied regarding
compliance with the authorisation criteria

e An application must be filed by 3pm on the
day before authorisation

Is alocal listing on the
stock exchange
possible

Yes

Yes

Yes

Taxation

e Generally, PIFs are exempt from capital
gains or income tax in Malta

e No tax on the NAV of the PIF

o |f tax exempt, may not benefit from double
tax treaties

e SIFs are subject to an annual subscription tax (taxe
d'abonnement) of 0.01% per annum on their NAV

e SlIFs in a corporate form may benefit from certain of
Luxembourg’s double tax treaties

° No withholding taxes

e All Irish regulated investment funds are
exempt from tax on their income and gains
irrespective of where the investors are resident.
e No stamp, capital or other duties apply on
the issue, transfer or redemption of share/units
in a fund.

e No withholding tax on distributions to non-
Irish resident persons.

e Funds in the form of an investment company
(SICAV) may benefit from certain double tax
treaties. A CCF is treated as transparent and
accordingly the treaty between the underlying
investment and country of the investor should

apply.

Inwards
re-domiciliation
of foreign funds™

Yes, possible in principle

Yes, possible in principle

Yes, possible in principle

11 . S Co
Subject to conditions in each jurisdiction.






Malta-Lux-Irl Comparative Table 2010 final.doc

Maltese
Professional Investor Fund
Marketed to Qualifying Investors

(PIF)*-

Luxembourg
Specialised Investor Fund
(SIF)

Irish Qualifying Investor Fund (QIF)*

Outwards re-
domiciliation*

Yes, unanimity of shareholders not required

Yes, unanimity of shareholders required

Yes, unanimity of shareholders not required

Key Advantages

e EU and onshore profile
e Not required to appoint local service
providers

e EU and onshore profile

e Traditional fund domicile

e No promoter required and manager not subject to
review

e May commence activities before formal approval is
obtained

e EU and onshore profile
e Traditional fund domicile
e Taxation regime

e Fast track procedure

12 . L Co
Subject to conditions in each jurisdiction.
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