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Overview

During a recent visit to Sao Paulo, Maitland and Harneys co-sponsored an intimate luncheon 

with clients and local lawyers and other advisors for a session that allowed an open-ended 

conversation on the local state of affairs and global opportunities ahead. Among the 

members of this huddle:

Harneys Maitland
Maria Pia Buchi, Director – Head of 
Harneys Brazil (MPB)

Benjamin Reid, Senior Business 
Development and Client Manager 
(LatAM) (BR)

Greg Boyd, Partner – Harneys BVI (GB) Pedro Olmo - Client Service Manager 
(LatAm) (PO)

Marco Martins – Managing Partner - 
Harneys Cayman (MM)

Why this huddle?

Any major undertaking requires a team. And when it comes to the restructuring needs of 

LatAm clients who require cross-border and cross-discipline solutions, the need for a team is 

that much more critical. No single company may have all the tools in place to deliver a fully 

customized end-to-end solution. Recognizing that the sum is greater than the whole of its 

parts, Maitland and Harneys have collaborated on various fronts to provide the best offering 

of fund administration, private client advisory and legal set-up services across global 

jurisdictions. This huddle was designed to showcase the collective power of collaboration 

and to facilitate ongoing discussions to surface new ways of better serving the needs of our 

Brazilian clientele. 

Exploration:

The discussion was moderated by Benjamin Reid (Maitland) with Maria Buchi, Greg Boyd, 

and Marco Martins (Harneys) and Pedro Olmo (Maitland) leading the discussions around 

post-amnesty – which has opened a wide door with more questions than answers about 

the right approach to restructuring and managing assets and investments. Among the key 

takeaways:

•	 Consolidation – a need to get better organized and in the process surfacing the 
discussions of mergers. 

•	 Succession planning – regardless of the family dynamics, planning for transfer of 
assets is a necessity – not a luxury. Falling into the intestate status will ultimately require 
more work. 

•	 Jurisdictions – with re-domiciliation becoming an increasing focus, where we are 
seeing the most movement. 

•	 Governance – it’s not just about understanding the corporate rules centering around 
private investment companies (PICs), but understanding how governance can ensure 
stronger communication with the regulators.

•	 Brazil Provisional Measure 627 – a review of concerns about “control” and how control 
is best leveraged through knowledge.

harneys.com
maitlandgroup.com
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The following pages memorialize the perpsectives and discussions of this huddle:

BR:  We are at an important juncture – not just within 2017 but in terms of how the next 

few years will play out given the speed of change and our unpredictable geo-political 

environment. What we hope to accomplish today is to introduce one another to important 

concerns and lay out what we know from our respective areas of expertise and hopefully 

create a more solid view of where our needs align to resources for planning and potential 

opportunities. 

GB, post-amnesty there is much talk about restructuring in regard to private investment 

companies (PICs), but what are you seeing? For example, are you seeing consolidation? Is 

there a call for implementation of more governance? And from there, are we seeing more 

succession planning coming onboard?

GB:  Consolidation, yes, there’s a lot of that at the moment – spurred on by the tax amnesty 

extension and the threat of CFC rules coming in - clients recognize the need to get their 

personal holding structures better organized.

For example, we have noticed that many Brazilian clients have opened up accounts or 

a portfolio with a bank and then couple of years later switched to or opened additional 

accounts with other banks. Each time the bank would offer them a PIC with the new account, 

so they ended up having several PICs only to discover they didn’t really need them all and 

now wish to consolidate these into a single company.  We assist clients in understanding 

how they can maximize the use of their PIC.

BR:  Has this trend caused ripple effects or issues for the client?

GB: It certainly requires additional steps for clients. One approach to manage this is through 

mergers. The BVI law has a very efficient merger code. Unfortunately, under Brazilian law, a 

merger can occasionally trigger an adverse tax consequence – it depends on the facts and 

circumstances of the matter.

Another approach is what Brazilians call incorporations or ‘subscriptions in kind.’ This 

process consolidates all the companies to form a parent subsidiary chain. Essentially you 

make all other companies a subsidiary of one company, they distribute the assets up to the 

one the client wishes to keep, and then we liquidate the subsidiaries that they no longer 

need. 

The third option is ’re-domiciliations’ - moving the PIC from one jurisdiction to another.  

Usually that is because they have companies in another jurisdiction and may wish to 

consolidate their holdings within a single jurisdiction for purposes of efficiency.  Alternatively, 

they may have identified an advantage to having their PIC in another jurisdiction.  We are 

continually monitoring that to ensure that The BVI remains competitively positioned to 

other jurisdictions.

Sao Paulo Huddle
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BR:  Where are you seeing the movement into BVI?

GB:  We are getting a mixed bag. We are seeing quite a few PICs transferring in from Uruguay 

and other Latam countries as weel as from other offshpre centres where Brazilian clients 

have previously formed PICs. Since the Panama Papers broke, we have noted a steady flow 

of companies transferring in from Panama.  More recently we have also had transfers in from 

The Bahamas and The Channel Islands. 

BR:  What are the reasons that people are coming to the BVI – over other jurisdictions?

GB:  The BVI has very modern and commercially focused corporate laws and offers increased 

business efficiency and commercial flexibility compared to many other jurisdictions.  BVI 

corporate law accommodates the commercial requirements of international clients often 

more effectively than the laws of their own jurisdiction.  The BVI has evolved as corporate 

jurisdiction and is currently home to nearly half a million active BVI companies.  Consequently 

the BVI represents a jurisdiction with vast corporate expertise and a number of highly 

skilled client focused advisors and is backed by a deep bench of court precedent (some of 

the largest shareholder disputes have been battled out in The BVI Commercial Court).  

Like most other offshore finance centers, The BVI has been impacted by recent trends and 

press blow ups like the Panama Papers.  This is what I refer to as the perception versus 

reality problem.   The reality is that the use of offshore structures is legitimate, does require 

a degree of sophistication and economic awareness and does facilitate cross border finance 

and asset protection; and jurisdictions like the BVI have among the highest AML standards 

(and sanctions) of any jurisdiction.  However, that reality does not make for eye catching 

headlines or easy to read articles.  Regrettably, press articles that allude to trillion dollar 

caches in offshore centers and dodgy dealings appear to attract a higher readership.  So 

the perception created is that the offshore financial world is tainted – which is incorrect.  

Consider the many Brazilian clients we represent that utilize BVI companies as a PIC.  Under 

Brazilian law those PICs are required to have formal financial statements that are filed 

annually with the Brazilian tax authority.  And any cash or asset contributed to the PIC 

has to receive prior clearance from the Brazilian central bank.  That legitimate use of the 

PIC is both transparent and Brazilian tax compliant.  However, that reality will not make its 

way into the populist press.  Why are PICS popular?  The answer is because they simply 

deliver to the commercial requirements of clients.  Many LatAm countries have had a 

volatile economic and political history.  Most citizens of western nations are removed from 

events such as state seizure of bank accounts and assets or the kidnapping of children for 

ransom – they only witness such things in the cinema.  However, these are real threats that 

many people are exposed to frequently in many jurisdictions around the world and the use 

of PICs is a legitimate method of guarding against such risks. 

BR:  Further to that point, Maitland and Harneys seem to have a similar approach in that 

being a provider isn’t just about having a set of items on the menu – it’s having the right 

team who are “Brazilian qualified.” 

GB:  Exactly, part of our unique strength is that within our LatAm team we have Brazilian-

qualified lawyers with specific Brazilian tax expertise and experience. They have current 

harneys.com
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awareness of Brazilian laws and easily identify with client specific concerns in Portuguese. 

This allows us to get into the nuts and bolts of the issues specific to each client and deliver 

focused solutions.

And that’s the reason I’m here and will be visiting Brazil frequently going forward. Being here 

makes it easier to identify and understand the issues and work with Brazilian advisors to find 

relevant solutions for clients.

BR:  In terms of governance and succession – are you getting more requests? Are accounting 

and minutes being combined or what are you seeing from that perspective?

GB:  Yes, definitely. PICs are a popular structure. However, it is important to understand 

that a PIC is a corporate vehicle / structure and not an extension of a personal bank 

account.  Many clients want to use a PIC in the same manner as they would a bank account. 

With a company, abiding by corporate rules and corporate governance is important. 

BR:  So the financial statements basically are a map?

GB:  Yes - and vice versa, it works both ways. Often the minute book is an explanation 

of what’s going on in the financial statements. The financial statements document the 

financial position of the PIC.   A well-documented minute book helps provide the corporate 

explanations relating the entries on the financial statements of the PIC.  As such, well 

maintained financial statements and minute books do make a client’s life easier (especially 

for reporting to Brazilian authorities) – which then gives the client a greater appreciation for 

adopting and adhering to good corporate governance practices.

BR:  Are you seeing companies coming in well-documented transactions? 

GB:  Not all the time. But the good news is that it is manageable, it’s curable. Many of 

the actions carried out previously can be rectified /validated through corporate action 

(for example, ratifying resolutions). From Harneys’ perspective, we work with the client’s 

Brazilian advisors to ensure that their PICs are managed properly and in compliance with 

both BVI and Brazilian laws. The main thing is communicating clearly with the regulators 

or authorities. When the client has strong corporate governance with accurate corporate 

and financial records, it is easier for the client to explain the PIC’s transactions to Brazilian 

regulators and authorities.  It’s also easier for their advisors to identify the taxable element of 

the PIC’s transactions or assets and determine the value of the PIC’s shares etc.

BR:  Good. In regards to succession, there’s much recent talk of joint tenancy, wills. Can you 

give us a bit of flavor on that topic?

GB:  Life is short and unpredictable. Succession should be a necessary consideration for all 

clients using a PIC.  A will is usually the starting point. We understand that the Brazilian 

probate process is complicated and can take a long time   and that can reduce liquidity of a 

PIC over the course of say two years. Where a BVI company is used as a PIC we always suggest 

a “BVI will” so as to allow the shares of the PIC to be transmitted to heirs through the 

BVI probate process. The probate process in BVI is somewhat shorter - around six months 

harneys.com
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- depending on how much documentation is needed and how quickly that gets delivered  

During the next few months we will looking at our probate process in the BVI to identify how 

we can make it even more efficient to better serve the needs of clients here in Brazil. 

Joint tenancy has historically been popular. It’s worked pretty well when there is only 

a husband and a wife holding shares in the PIC by way of joint tenancy. However, as 

children come along or as families get bigger, joint tenancy does get more complicated 

and has created some issues.  One of the corporate solutions we are working on is called 

“survivorship MAA.”

BR: How will it work?

GB: The memorandum and articles (MAA) are the constitutive documents of the PIC.  We 

create a multi-share class PIC where, say, the father or principal will have one class of shares 

(e.g. Class A Shares) - usually those shares will be the controlling shares with voting rights 

and economic rights (dividends). The subscription for the Class A shares is crafted in such 

a way that the principal acquires a lifetime right to those Class A Shares (similar to a 

Brazilian construct). The principal undertakes that upon a ‘trigger event’ – e.g. death or 

mental incapacity -  Class A Shares are surrendered back to the PIC.  Upon surrender the 

Class A shares are canceled and cease to exist and the Class B and/or Class C shares that have 

been issued to the children activate (ie their voting and economic rights kick in) and enable 

them to control the PIC. There are a few issues we are still working through, but we are close 

to delivering the product to the market.  

BR: Is that a taxable element? What’s the best way of dealing with it? 

GB: Yes, we need to assess how the value of the child’s shares increases after surrender 

of the principal’s shares and related tax consequences.  We are looking at the increased 

capital value element on the balance sheet and speaking to Brazilian experts to assess how 

best to deal with that

While discussing capital, it is worth mentioning that it is incorrect to say that BVI 

companies don’t have share capital (this is rumor we have heard while here in Brazil). The 

BVI did scrap the legal concept of “authorized share capital” under BVI law in favor of simply 

having companies authorised to issue however many shares they want to and adopting 

a solvency based test for distributions and capital returns to shareholders. However, the 

balance sheet concept of capital is still alive and well. So if you buy shares in a company 

for a hundred dollars, a hundred dollars goes in the left column of the balance sheet as cash 

(an asset) and a hundred dollars goes in the right column as capital. Accordingly, capital can 

be returned to shareholders under BVI law – and that seems to have been misunderstood by 

or miscommunicated to quite a few advisors I have spoken to in Brazil.

BR:  What are the challenges with developing this solution?

GB:   We are trying to address an identified client need by way of a corporate solution but 

we must also ensure that we don’t create something that conflicts with other BVI laws (for 

example, infringing BVI probate laws, which is an offense). We are aware of various corporate 
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solutions previously offered to the market. We looked at them and we didn’t like what 

we saw. They either don’t work from a corporate perspective or do end up infringing the 

BVI’s probate laws. We’ve spent a lot of time and energy talking with Brazilian lawyers, tax 

consultants, and accountants to formulate a solution. I’d say we are about 90 percent there. 

BR:  Perfect. And an extension of that is a trust. It’s probably the most robust form of 

succession.

GB:  Yes it is.  Our first question for a client is always to ask: why don’t you talk to our trust 

lawyers and see what they can do for you? A BVI trust is tried and tested; it’s been through the 

courts; everyone knows where they stand when they use a trust. Unfortunately, some clients 

don’t like the complexity that goes with trusts, or they don’t want the annual administrative 

fees connected with trusts.  Trusts are more expensive.

BR:  Let’s talk about a situation when someone is intestate - they don’t have anything - no 

will, no trust. If that happens, then you naturally get kicked into probate?

GB: It’s important to look at the mechanics of the assets. Let’s say a PIC owns a bank account 

and the bank account owns the assets. Naturally the family - wife and children - are seeking 

access to accounts, but the bank is questioning what to do with the account and who is 

authorized to operate it on behalf of the PIC.  At that moment and time you have to be 

careful and cautious because if you do anything which is not court-approved it can attract 

personal liability. Our approach is to review the rights and look at the corporate structure 

along with the specific probate process. More likely than not, the accounts will be frozen 

because no one will be prepared to risk taking an action without proper authorization.  If 

you want to have control and a seamless passing, then it is necessary to have a testamentary 

document that tells people what they can do (for example, a will), otherwise you are going 

to be in a holding pattern for a very long time.

MPB:  That’s exactly why we always recommend clients to consider something more refined 

such as having a trust, a BVI structure with all the proper arrangements. It could be a major 

problem in terms of investing but now is the time to assess what the risks are for each 

scenario.

BR:  If there is an investment manager agreement or a kind of agreement between the 

investment management company and the BVI company, are they still allowed to manage 

the money, or not?

MPB: We imagine so in the sense that the contract will be between the management 

company and the company. When you look in the relationship, one of the things to pay 

attention to is the corporate figure in a PIC. The company itself has an identity. It’s all in the 

contract with someone to do something and it may continue to do that unless there is a 

reason why you would not - for example, if managing assets interferes with the succession 

of the assets. 

You would need to look at the contract and see whether there’s anything in the contract 

which would lapse or terminate upon an event happening. In a normal situation where 
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Question from the audience: Sometimes we need to have a spin-off in companies and most 
jurisdictions in the Caribbean don’t have spin-off regulations, rather mostly mergers. And so when I 
needed to do that in the past, we had to demerge and then turn to Delaware for instance, which is a 
jurisdiction that allows for spin-off. Is there a view on having something like that, like more modern 
corporate organization legislation in the BVI? 

Or what do you do when you need to have the spin-off, considering that if I liquidate the company 
or just transfer the assets back to the shareholder as a distribution, there could be adverse tax 
consequences in Brazil?

GB:  Demergers are not something that we necessarily do in The BVI currently. We do have a method 
of splitting a company but it is complicated and very expensive because it involves either doing a 
plan of arrangement with shareholder consent or a scheme of arrangement with creditor consent – 
both of which are done through the BVI court. Court and litigator time is costly – you cannot do such 
an arrangement for under USD50,000. 

I currently sit on the Company Law Review committee in The BVI and we get to meet every couple 
of months. A primary purpose of that committee is to assess how we can improve our laws to better 
serve the needs of clients. Demergers have been identified as something we should be considering. 
After all, it is possible under Delaware law and our merger code is partly based on the merger code 
of Delaware, so we need to consider that and go home and come up with something that works for 
you and your clients.

2 Probate & BVI
Question from the audience:  If I am in the BVI when the family succession takes place and it’s in 
probate, what is your recent experience in terms of restrictions in managing the portfolio and 
access to cash while you are under the probate? Is there anything else we need to be aware of?

GB:  The answer depends on how much control the executor gets over an estate while it’s in probate. 
If you have a BVI will and you are the executor or the personal representative of the deceased estate, 
once you’ve secured the necessary letters of authority demonstrating that you are validly appointed, 
then the executor or personal representative can deal with the assets of the company as if they were 
either a director or a shareholder. So that does allow for liquidity

MPB:  In the absence of the will, it’s a bit more complicated. That’s why some PICs have reserve 
directors. A reserve director won’t be able to redeem or perform certain other tasks, but s/he will be 
able to at least maintain the estate. So if you have a bad investment, s/he would be able to allocate it 
elsewhere. There are however limitations on the appointment of reserve directors and what they can 
do, which is often not fully understood. Unfortunately we cannot go into that deeper now but would 
be happy discuss further after the presentation.

GB:  To that very point, when we were putting together the multi-clause memorandum and articles, 
one of the considerations was that the company was never left short of control. Why?  Because 
when the father dies, for example, the share rights activate for the children and as shareholders they 
can simply appoint another director and so on. You have this continuity of the corporate vehicle and 
control over it which solves many of the problems that you would otherwise experience.
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there is an asset manager and a company where there is independence, unless you have a 

key person event, that person can advise the manager that s/he is no longer involved and 

the fund then ceases to have the power to operate as a fund.  

Outside of that particularity, the manager will continue to operate within the mandate that 

it has, and I don’t see any reason why you would stop. The problem with leaving structures 

is that you need to plan it out for the event so that you don’t get stuck in a situation where 

no one has the right to do anything - because that’s a problem. And then, it’s a matter of risk. 

Who wants to take that risk? So the manager wouldn’t redeem, the manager would be very 

cautious about how to invest, and maybe go to cash. You don’t know what the next person 

is going to ask you to do. You simply no longer have that type of guidance at that moment. 

So it creates more questions than answers and that’s the situation we try to avoid.

BR: This leads into our next focus - restructurings. We’re seeing that clients are not paying 

much attention to the structures. While they are working with the advisors to determine 

the best structure for them- there are many variables to review: size and value of the assets, 

the knowledge sophistication level of the client, and the ultimate goals or needs. And quite 

frequently, fund structure might actually be better for them. Looking at it from a corporate 

law perspective, where do we start with the discussion?

PO:  After the Medida Provisoria 627* (that, if converted into law as issued, would 

implement CFC rules for Brazilian individuals), the whole industry started discussing the 

possibilities, and converting companies into funds seemed to be almost a consensus among 

the advisors. After the MP 627 was converted into law and the CFC rules were removed from 

the final wording, a new discussion started and some advisors started to say that clients 

should wait and see if a “new Medida Provisoria 627” would be issued (ie wait for the actual 

implementation of the CFC rules for individuals) before making any changes to the current 

structure.

With this in mind, we wanted to share what we have seen and heard from clients, industry 

colleagues and subject matter experts. Then we’d like to move on to the challenges of 

having a fund for private clients. 

There are three main relevant points that should be taken into consideration for this analysis, 

of whether a private client should indeed “have a fund”. The first one is the size of the estate. 

Obviously it’s not even worth thinking of a fund if the assets under administration won`t 

compensate the maintenance costs of the vehicle, which are higher than those of a PIC (the 

breakeven will vary depending on the jurisdiction, and the type and level of professionalism 

of the fund). The second one is the client and the advisor`s sophistication and understanding 

of a fund. If you are single individual investor with no advisor it will be more complicated to 

have a fund. And the third one is the local Brazilian lawyer who is advising the client, because 

we often hear different opinions among the specialists (e.g. some prefer the Cayman 

jurisdiction and fund structures, others advise the clients to remain with BVI companies and 

yet others like the Bahamian funds, and so forth). So it’s a combination of these three factors 

which normally pull the client into a fund or persuade them to stay with a company.
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maitlandgroup.com

▶Continued from page 7

BR Benjamin Reid

PO Pedro Olmo

GB Greg Boyd

MPB Maria Pia Buchi



10

Sao Paulo Huddle
MPB:  What we see in practise is that there is no answer that fits everyone. Each case is 

different. For example, there may be a client that lacks sophistication. In fact, they learn 

how to be sophisticated in order to have a company with its own governance, minutes, 

accounting, the succession question - they are still learning how to do this. So it’s very hard 

to take this client and try to migrate him into a structure. Putting aside all the Brazilian tax 

questions, we must be very careful when talking about funds. If CFC is coming, if the fund 

will stand up with the CFC. Setting this question aside, I believe we have a responsibility 

as the people who work in this market and who are having these conversations with the 

clients, to understand.

BR: How can you ensure that a client is prepared to have a fund structure? I ask because in a 

company, even though you have minutes, succession, governance, and everything in place, 

the client has more control of the company, is that the correct perception?  

MPB: Most clients generally know they want a fund and it’s our job to help them work 

through the succession question and just assist with their homework to put them in a better 

place of ease. 

 So we must be very responsible when we talk with market professionals or, as it happens 

very often, we are talking directly with the final investor. That is the more common scenario. 

Funds are a great topic of conversation and are excellent products. It’s hard to find a client 

who has migrated to a fund and has become dissatisfied with the structure given the 

consolidated estates. Now, is this for everyone? That’s a different question.

BR: Would you say that is a good solution for most or is it more about how much control 

the client wants? Control is a very relevant component because we all know that there are 

clients who want to have a fund but they want to proceed as if they were a Company, that 

is, a personal bank account. 

MPB:  The company should not act as a personal bank account! So, it is even more complicated 

when we are talking about funds. We are currently moving into another market. I believe 

that the clients had an idea of how to manage those structures which was an idea that used 

to work in the past, and today we have to move into a scenario where we must be more 

responsible when managing them. They work well but they work well for certain purposes 

and we need to get away from the corporate purpose.

PO: This is somehow a cultural aspect. As we say in Brazil even the past is uncertain. Clients 

are historically afraid of giving control to others – even to third party professionals - of the 

structure that holds their money. But we can help them manage through the fear because 

the world has been moving in the direction of transparency and professionalism of the 

service providers involved in the structure . And with the conversion from an BVI to a fund, 

it’s no different. The client has a learning curve regarding new governance practices, 

regarding why some professionals are taking over certain roles in the company. So the 

first big step is educating the clients and especially their advisors. 

The second point is a very simple question: the offshore fund is very different from 

the onshore fund. So funds in Brazil are condominiums without legal personality, 
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while in the offshore world funds are companies (with legal personality, a board of 

directors, etc.). The administrator’s role in a onshore fund is very different from the offshore 

administrator. The client’s expectations from their offshore administrators sometimes are 

very different from reality because they tend to use the onshore fund as the parameter. And 

this goes from the very beginning, since the fund’s incorporation. 

There have been cases of managers - not even private clients - asking us for a proposal, 

and when we send a quote for the fund’s administration, we’re asked “where is the vehicle’s 

incorporation fees? The audit fees?” We can of course help the client to coordinate and 

negotiate but, at the end of the day, they are the responsible party for such. So expectations 

are different from what clients have been used to in Brazil, and the learning curve as stated 

earlier is what makes the fund a challenge for the private client, specially when he doesn’t 

have a family office structure (single or multi) or lawyers advising him. 

We have seen cases where clients come directly to the administrator asking for a fund, and 

they want to play all roles in the structure – being the director, the manager, and shareholder 

of the fund. We have also seen cases where clients don`t want to give the administrator 

access to his bank account, and don’t want to give further explanation about a payment. So 

this is an incompatible arrangement.

MPB:  And this client should not have a fund. It’s incompatible with the administrator`s role 

who must price the assets and act independently. This is the context more or less. There is no 

right or wrong answer, whether the fund is good or not. 

BR: Another discussion is whether it’s worth changing now in case 9627 is implemented. The 

sooner we change, the more substance it has

MPB: So what we see in practise, for example, is that at times the private client wants to 

redeem or subscribe without NAV. He has an annual NAV and in the middle of the year, 

he wants to add or cash money from the fund. We advise that that’s not how it’s done and 

encourage to keep the NAV to calculate per share and see how many quotas that this capital 

being cashed actually represents. At other times, they ask us to change an asset’s price 

without it being evaluated by a third party. And we say they can’t do this.

BR: To get a local legal perspective, Marco can you share your point of view and the 

importance of the good practices in governance. 

MM:  We have managers and family offices that have responsibilities to the clients or that 

want to have a differentiated product, a platform that they can offer to their clients. In order 

to explain the importance of substance and governance in a fund vehicle, I believe the 

correct way to start is with the context of a fund because the first question will always be: 

“Why do you want a fund?”

A simple company often satisfies many of the client’s needs. For example, if it’s just an entity 

with a bank account or a trading account,  a company will do perfectly well. Now, the reason 

that people want funds varies. If it comes from a manager’s point of view it’s because a fund 

structure can be managed more efficiently. For the client, for us who work in Brazil, we know 
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that there are some tax advantages, certain advantages that are inherent to a fund. And, if we 

are to take a client from point X (that has a cost base of Y) to a cost base of Z (a completely 

different cost base), there must be a reason for this. Because it’s more expensive, the fund is 

more complex, a fund involves a lot more parts. 

So, if you have a company, and you have a director - being you or someone else - it’s a simple 

structure and easy enough to own and understand. To take someone from this level into a 

fund level, that’s a completely different story because what we try to avoid is that someone 

may think, “I can change the name to a fund but I’ll keep behaving as before”. That’s risky since 

there are critical financial considerations and decisions to make that have consequences if not 

properly vetted.  So my point is - if you are to have a fund, have one, but you must respect the 

fund’s mechanics because if you don’t that can create problems. And there are jurisdictions 

that sell products pretty much like this - a simple company but I’ll call it a fund. On your income 

statement you state that you are investing in a fund and done - end of story. I’m a Cayman 

lawyer who specialises in funds. I came to this market and started working with managers who 

had real funds. So my life has always been inside a parameter defined with an administrator, 

having the fund audited, working with a brokerage account - prime broker or not, it doesn’t 

matter - but it will have an official account. An investment manager will be appointed to have 

discretion over the investments. That’s a traditional fund structure. 

And in Brazil, it moves away from the world of asset management to the world of private 

accounts. You have this convergence of managers - be it a manager for several independent 

investors to a structure that you may have family funds, single family, or multi-family funds. We 

have cases with young investors who had significant inheritances and they wanted to have a 

fund so that they could learn how to invest. Is this a real fund? Yes, in theory. But when you ask 

that same person the objective of the fund, you will get varying responses. And administrators 

deal with this scenario on a daily basis, “I want to withdraw cash but it’s not a NAV date. Can 

I just cash it?” No. This must be understood: the difference between a fund and a company is 

that in a fund, technically, the shares have no certain value until the moment you establish a 

NAV.  Why? Because the theory of a fund is that the shares of a fund reflect the value of 

the investments; these investments have no value that just drops from the sky without 

someone calculating it; this value must take into account all the costs that are related to 

the assets, and must be ascertained in the context of an ever changing market. 

In the same way I may argue deferment because if someone asks me, “Your investment today 

is worth X,” I say, “It isn’t.” And I can say this with authority. Why? Because there has not been a 

NAV today; I did not request a NAV today and I have no right to cash this today. What it means 

is that my share today has no value because if the market crashes tomorrow and everything is 

gone, I have nothing. And since I did not go through the redemption process, I cannot tell you 

what it’s worth today.  

If I must give a 30-day notification to redeem, the value of my share today means nothing. 

It may be valued today at 100; if the market plummets in 30 days, it will be valued at 50. It’s 

worth 50 on the NAV calculation rate, so I cannot tell you that if I want to redeem it today it’s 

worth 100. Not even if I have a request, I wouldn’t know how much this is worth. So if you want 

to have this protection of funds and that it’s respected and treated as a fund, it’s extremely 
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important to deal with it formally. If you want to redeem it, you must follow the proper steps.

BR: How you deal with the question of when the fund be subscribed?  Before or after NAV?  

MM:  Subscription depends a lot on the fund structure. There are funds that you subscribe 

with a fixed amount. It’s not necessary when talking about funds that you need NAV to 

subscribe. You may have a fund that states that the subscription price is say, $100 - many 

real funds do this. You have a fixed price and then for each share you get a base price and 

then you have other complications - which we will not be discussing now. But in terms 

of subscription, if the fund establishes that the subscription can be firmly stated in 

the documents, be sure to check the documentation language. If the documentation 

states, “Subscription price will be Y... The subscription price will be price determined, the 

NAV determined on date X - first day of the month, last day of the month - it doesn’t matter. 

Whatever it is, you follow the rules. 

The problem is not following the rules because if you start down that path, whatever that is, 

you will be slipping away from the fund’s mechanics . And, once that happens and one day 

you say, “Don’t worry, I’ll give it to you. You can do this regardless of price, don’t worry,” you 

have just completely destabilized the fund. Because that share will not have the same NAV 

as the other one. You will then have to calculate that share’s NAV separately because it was 

bought at a different price, it didn’t have a fixed price, and its value that day was not equal to 

the other share’s value that day. You are then complicating your life.

BR:  How do you approach the question of adhoc NAV to redeem. In your opinion, does this 

work or does it undo the fund?

MM: Technically, it can work because most funds I work on give the directors the discretion of 

redemption date - or redemption price. It will always state X or any other date as determined 

by the directors. So technically, yes, you may be able to do it. Now, does it mean that you 

should do this three times a month? No, because you are then doing something in a way that 

it was not designed to do. You start treating it with a certain lack of consideration regarding 

the fund structure and this will put you at risk. 

Now, if someone asks you, you should go through the process of calculating the NAV, 

and after you calculate the NAV you deliver the cash. Some funds have holdbacks, there 

are several things you have to take into consideration so it’s not that simple to say, “I want 

a NAV at the end of the day, I’d like you to redeem it for me.” It may be possible, it may 

not. But the rules must be followed. Everyone needs to understand that a fund must be 

treated with respect because this is what will give you the protection of it being considered 

a fund because, at the end of the day, a fund starts its life as a mere company.  It is usually a 

company; there is nothing fundamentally different from a company that dresses like a 

fund and a company that does not. The only difference is the infrastructure that is built 

around it - that’s a fund. So this is the meaningful difference.
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BR: What about independent pricing? Some clients want to change an asset’s price because 

they believe it should be different in their minds with no insight from a third party. What is 

your view?

MM:  Yes, it goes completely against the theory of respecting a fund’s mechanics. If you 

create a fund because the parts will be doing their job, don’t do anything that will 

fundamentally disrespect this because this causes consequences down the line that you 

have no control of. If you do this for one type of asset, what is the difference in relation to 

others? More importantly, how do you answer the auditor at the end of the year when there 

is a blatant disrespect of the entity’s rules? What results is a negative audit opinion and the 

consequences are multiple.

BR:  Reverting back to the point about the cultural issue - we obviously see that in the 

clients that are getting out of a PIC. The issue regarding the proprietary mess is a reality 

for Brazilians. It’s not a reality from Brazilians with PIC. The guy who owns a relatively small 

company pays his son’s school tuition from that account even if the company is located in 

Brazil. So we have a cultural issue here that will be part of the conversation with PIC or with 

the Brazilian company. Thoughts?

MM:  Back in the day – going back ten years and prior, you have a person who had his 

company all his life which he always managed the way he wanted to. Today, this industry of 

estate management is viewed as interference in something that the client has always seen 

as his personal life and this is a cultural adjustment that needs to be made. When a third 

party is added, the result is a lot of problems. For example, when we talk about liquidity, 

which I believe means there is an operational difficulty in calculating NAV, but then you 

include some other discussions like the manager’s discretionary interference, I think we 

start getting into an environment which gets very easy to have conservative opinions just 

because we presume that the tax revenue auditors are interlopers. 

Then when you get into 627, you have clients who equate that with withdrawing control. Add 

that to the interference in the director’s businesses and the interference in the manager’s 

businesses and you cannot have more in-depth conversations. 

This makes the fantastic point about respecting the structure and the format. As lawyers, 

it’s about getting things done correctly and now more than ever, the greatest advantage 

is being able to communicate with the client about what happens in Brazil and 

knowing how things are done on the outside. When clients have the respect of this 

level of management, respecting all the formatting, the substance inside, you have a 

huge flexibility. We don’t have rules that state that you must have certain equity limits or 

fixed income. No one will analyse your fund, the fund’s content, and criticise it less than the 

investors. So, in this sense, there is the ability of managing the portfolio in the way you want 

to, as often as you want, with the discretion that you want - it’s possible. 

In this regard, I believe every one of us has seen the PPM of a fund - the investment strategy 

of a fund is to achieve long-term yields while minimising risk. You can do whatever you want. 

That is, there’s nothing in a typical fund strategy that gives you details. Long-term capital, 

private equity, fixed income, equities, derivatives, hedge whatever you want, currencies of 
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whatever you want, do whatever you want. There’s nothing, on my side, that says, “Do not 

do this.”

BR: So would one of the leading questions be who the directors are or who you want them 

to be? Are there requirements on your side?

MM: On my side, I have flexibility. Cayman, BVI, no one has local director requirements. You 

don’t need to have a local director in a fund. The director may be from here. Depending on 

the fund’s quality, if it’s a fund that is registered with CIMA, the director must be registered 

but being registered means paying the annual fee with a credit card and registering your 

details on a web page. That is, there is nothing that prohibits a Brazilian person from being a 

fund director, but if s/he may be or not, that’s a local question. 

Now, how does a fund work? The directors have the control over the day to day; the 

shareholders have no control whatsoever over the day to day management, they may have 

investment control via their ability say to change directors. Please understand this. When 

I’m afraid of some people leading companies, it’s true in the fund structure as well as in the 

PIC structure. You give an investor a credit card and say, “Go ahead and cash some company 

money” is absolutely wrong in any corporative structure. Why? Shareholders have no rights 

to do this. The same way that if you own a Coca-Cola share, it doesn’t give you the right 

to go into a Coca-Cola store, grab a Coke and drink it - because you own a Coca-Cola 

share. That is, no one thinks that way but in companies, when you give the director or the 

shareholder the authority to do things that they are not able to do - that can’t be done. – for 

example - do not ever use the credit card to pay for the sons’ college tuition - don’t do it 

because this is not your money. It’s the company’s. The money belongs to the company. If 

it belongs to a limited partnership, it belongs to the limited partnership - it’s not yours. You 

have no access to it until there is a process to return that value to you. 

If you are a sponsor, you would want to create a structure with a director’s delegate 

discretionary authority to the investment manager. Set some limits – say, no more than 20 

percent concentration, do not invest more than 10 percent in this type of assets. So setting 

limits work really well because it guides your structure on what not to do. Everything else, do 

as you wish. The director should not be micromanaging but the director may impose some 

limits and restrictions, and they work and they must be respected. 

BR: What are the considerations for setting a fund abroad that are critical to examine today?

PO: This might differ depending on whether we are talking to an investment manager 

(including family offices) or to the private client directly.

The manager and the family office normally intend to replicate the local Brazilian fund 

procedures on their offshore fund. It`s important that they know that this is not a fair 

expectation, the fund abroad does not work exactly in the same way as the Brazilian 

funds. One of the crucial aspects from my perspective is understanding that there’s a very fine 

line between the offshore administrators flexibility and independence.  The administrator is 

independent, it must price independently. We might recommend that they use a certain 

valuation method for derivatives, for example, and if they want us to use another one - as 
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long as it’s an independent valuation source provided by an independent third party  - that’s 

okay. This is an example of a balance between independency and flexibility, that needs to 

be carefully analysed on a case by case basis, always with the regulation, good governance 

and best practices in mind. Managers and Family offices should be aware of that and know 

what to expect.

When we are dealing with the private clients directly, we see that sometimes they expect 

the fund to work as a PIC - or, they expect funds to work as Brazilians have traditionally 

worked with PICs, without the appropriate governance levels.  Some of them feel that all 

they need is a name change - it’s no longer PIC, it’s a fund, because after the MP 627 he feels 

he should have a fund. Some clients want full control over the bank account, full investment 

discretion, don’t want to have a professional director, don`t want the administrator to have 

access to the bank account, don`t want to provide the administrator with information of 

payments made by the fund - and still wants to call it a fund. Private Clients need to have a 

clear understanding of what a fund is, how it should work and why. They should question 

the reaons for going for it rather than maintaining investments under a PIC, for example, 

before deciding to move forward.

I believe there are several ways for the managers and family offices to maintain influence 

and discretion, respecting the corporate structure. For example, family offices serve multi-

families, a portfolio for each one, and some clients might want to participate on the decisions 

of portion of the portfolio. Perhaps the client considers himself knowledgeable in equities 

and want to opine. Can it be done? Probably. The question is how should we do it in a proper 

way - following all regulations, best practices and good governance. 

harneys.com
maitlandgroup.com

“If you are a sponsor, 

you would want to 

create a structure with 

a director’s delegate 

discretionary authority 

to the investment 

manager.”

—

“One of the crucial 

aspects from my 

perspective is 

understanding that 

there’s a very fine line 

between the offshore 

administrators 

flexibility and 

independence.”

BR Benjamin Reid

PO Pedro Olmo



17

Sao Paulo Huddle

harneys.com
maitlandgroup.com

Maitland offers global advisory and fund administration services. Furthermore, Maitland is licensed as 

required for the services it offers in the assigned jurisdictions. In Miami, Maitland offers fund and company 

services. For further information on the license permissions and legal information applicable to your 

jurisdiction, please visit our website at www.maitlandgroup.com. The information and opinions herein are for 

information purposes only. They are not intended to constitute legal, financial or other professional advice, 

and should not be relied upon as such or treated as a substitute for specific advice relevant to particular 

circumstances. Maitland as a group or any of its member firms or affiliated entities accepts no responsibility 

for any errors, omissions or misleading statements in this publication, or for any loss which might arise from 

reliance on the material. No mention of any organization, company or individual, whether on these pages 

or not, shall imply any approval or warranty as to the standing and capability of any such organizations, 

companies or individuals on the part of Maitland. Before making any decision or taking any action that may 

affect your finances or your business, you should consult a qualified professional adviser.



Anguilla  |  Bermuda  |  British Virgin Islands  |  Cayman Islands  |  Cyprus

Hong Kong  |  London  |  Mauritius  |  Montevideo  |  Sao Paulo  |  Shangha

Singapore  |  Tokyo  |  Vancouver

British Virgin Islands | Canada | Cayman Islands | Channel Islands | Ireland 

Isle of Man | Luxembourg | Malta | Mauritius | Monaco | South Africa

United Kingdom | United States

harneys.com | maitlandgroup.com

About Harneys

Harneys is a leading international offshore law firm. We provide 

advice on British Virgin Islands, Cayman Islands, Cyprus, Bermuda, 

Mauritius and Anguilla law to an international client base which 

includes the world’s top law firms, financial institutions, investment 

funds and private individuals.

Our commitment is to absolute quality, unparalleled responsiveness 

and client service. Independent legal directories consistently put 

Harneys in the top tier of offshore law firms and describe our 

lawyers as attentive, commercially aware and responsive. In 2016 

Harneys was named Offshore Law Firm of the Year by The Lawyer for 

its market leading strategy, commercial strength, legal innovation, 

exceptional client service and jurisdictional leadership.

About Maitland

Maitland is a global advisory, administration and family office 

firm providing seamless legal, fiduciary, investment and fund 

administration services to private, corporate and institutional 

clients across multiple jurisdictions.

Our tailored solutions embrace complexity to deliver simplicity by 

combining our talent, one-firm approach and best-of-breed multi-

jurisdictional platforms.

We are privately owned and fully independent with 18 offices in 13 

jurisdictions, 1,400 employees and over $280 billion in assets under 

administration.

We leverage our strong values and a collaborative culture to 

develop and maintain trusted relationships with our clients.


